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while somewhat less general than the 
others quoted above, agrees with them 
in making the carriage of goods a neces- 
sary element of the definition. Indeed, 
as to those classes of business involving 
no active carriage, it is difficult, as 
stated by the learned judge who deliv- 
ered the opinion of the court in the 
principal case, to sec how, if involving 
no carriage, there is any propriety in 
calling them carriage. Although it is 
wholly immaterial in what kind of ves- 
sel or vehicle, or for what distance the 
carrying is done (Hutchinson on Carri- 
ers, sect. 58), such carriage, in fact, 
must exist or be contemplated before 
the extraordinary liabilities of a common 
carrier can attach. Thus, where there 
are no goods to be transported, but only 
a message to be delivered, as in the 
case of the business of telegraph com- 
panies, the liability of the telegraph 
company, according to the weight of 
authority, is not that of a common car- 
rier: Leonard v. N. Y., frc, Telegraph 
Co., 41 N. Y. 571 ; Breese v. U. S. 
Telegraph Co., 48 Id. 132 ; Tyler v. 
West. Union Tel. Co., 60 111. 421, 427 ; 



Hutchinson on Carriers, sect. 81. So, 
warehousemen, wharfingers and for- 
warders of freight, so long as they con- 
fine themselves to the business which 
their names import, and which do not 
involve the carriage of the goods, cannot 
be held liable as common carriers : Hut- 
chinson on Carriers, sect. 62. So, 
according to the weight of authority, 
the owners of a steamboat employed in 
the towing of other boats or vessels, do 
not incur the responsibility of common 
carriers as to the tow, the property 
towed not being delivered to them nor 
placed within their exclusive custody or 
control : see Hutchinson on Carriers, 
sect. 79, where the cases are fully col- 
lected. 

The question decided in the principal 
case appears to be one of first impres- 
sion, and in view of the definitions and 
rules above quoted, and the reasoning 
of the opinion itself, will, we think, be 
accepted and followed as an eminently 
satisfactory solution of the important 
question involved in the case. 

Marshall D. Ewell. 



Supreme Court of Iowa. 
KINNEY v. McDERMOTT. 

Plaintiff agreed with defendant on Sunday, at the house of the latter, to give 
defendant a horse and $25, in exchange for a horse of defendant. This was con- 
sented to, and on the same day, pursuant to said agreement, plaintiff left his horse 
with defendant, and took the horse of the latter away. The money was to be paid 
the following Sunday at the house of the plaintiff. On Tuesday, following the 
exchange, defendant in the plaintiff's absence, and without his knowledge or con- 
sent, returned to the stable of the latter the horse received of him. and took away 
the horse he let plaintiff have. A day or two later, plaintiff replevied the horse so 
taken, and has since kept both horses, using the one returned by defendant and not 
offering to return either horse or money. Held, that as the original contract was 
an unlawful one, the court would render no aid to cither party upon the contract ; 
but, as the plaintiff's possession was prima facie evidence of ownership, he might, on 
the strength of that possession and the trespass of defendant, maintain replevin for 
the horse so taken away by defendant. 

Vol. XXIX.— 93 
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Appeal from the Circuit Court of Buena Vista county. 

Replevin, in which the amount in controversy was less than 
$100, trial by jury, and verdict for the plaintiff. Appeal by 
defendant. The facts are sufficiently stated in the opinion. 

H. W. Weeden, Wm. Wart and Robinson £ Milchrist, foi 
appellant. 

0. D. Goldsmith, for appellee. 

Rothrock, J. — The trial judge made the following certificate, 
upon which we are authorized, under the statute, to entertain the 
appeal : 

"1. On Sunday plaintiff agreed with defendant, at the house 
of the latter, to give defendant a horse and $25, in exchange for a 
horse of defendant. This was consented to, and on the same day, 
pursuant to said agreement, plaintiff left his horse with defendant, 
and took the horse of the latter away. The money was to be paid 
the following Sunday at the house of plaintiff. On Tuesday, fol- 
lowing the exchange, defendant in the absence of plaintiff, and 
without his knowledge or consent, returned to the stable of the 
latter the horse received of him, and took the horse he let plaintiff 
have away. A day or two later plaintiff replevied the horse so 
taken, and has since kept both horses, using the one returned by 
defendant, and not offering to return either horse or money. 
Under these facts, can the plaintiff recover in his action of 
replevin ? 

" 2. Under the facts hereinbefore stated, can plaintiff recover in 
replevin when his alleged right of possession, under the issues 
made in the pleading, depends upon the ownership of the property ? 

" 3. Is the plaintiff entitled to recover under the issues in this 
action, and the facts as stated above ?" 

A contract made and concluded on Sunday cannot be enforced 
by action : Pike v. King, 16 Iowa 50. It is illegal, and the law 
in such cases will leave the parties where it finds them, or rather 
where they have placed themselves. If one party sells property 
to another on Sunday, and delivers it, no action will lie for the 
price agreed to be paid therefor : Pike v. King, supra. If the 
defendant in this action had brought replevin for the horse, instead 
of taking him by force, he would have been defeated, because he 
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would have been obliged to introduce evidence to overcome the 
presumption arising from plaintiff's possession. By the acts of 
the parties in violation of law, the plaintiff became entitled to the 
possession of the horse. This possession was such, that the 
defendant could not have recovered by action the price, if sold and 
not paid for, and could not maintain an action of replevin. He, 
however, wrongfully and by a trespass, deprived the plaintiff of 
the possession. The question is, will he be allowed to recover by 
force what the law would not have aided him to recover peace- 
ably ? It is insisted by counsel for appellant that, because the 
plaintiff claims title to the horse, he was bound to introduce evi- 
dence of such title, and could only do so by showing the Sunday 
contract. But, according to the certificate of the trial judge, the 
plaintiff was in possession, and the defendant, by force, and with- 
out the knowledge of the plaintiff, removed the horse from plain- 
tiff 's stable. The question is, by what right did the defendant 
possess himself of the horse ? The burden was on him to show 
his right. In doing so, he would necessarily be compelled to 
introduce the Sunday contract in evidence. 

In Smith v. Bean, 15 N. H. 577, referring to a contract of 
sale made on Sunday, it is said : " The transaction being illegal, 
the law leaves the parties to suffer the consequences of their illegal 
acts. The contract is void so far as it is attempted to be made 
the foundation of legal proceedings. The law will not interfere 
to assist the vendor to recover the price. The contract is void for 
any such purpose. It will not sustain an action by the vendee 
upon any warranty or fraud in the sale. It is void in that respect. 
The principle shows, that the law will not aid the vendor to recover 
possession of the property if he has parted with it. The vendee 
has the possession as of his own property by the assent of the ven- 
dor, and the law leaves the parties where it finds them. If the 
vendor should attempt to retake the property without process, the 
law, finding that the vendee had a possession which could not be 
controverted, would give a remedy for the violation of that posses- 
sion." See, also, 2 Pars, on Cont. 764, and notes. The author 
admits there is some conflict of authority upon the question, 
whether a vendee will be allowed to retain the property without 
paying the price. In our opinion, he should, upon the ground 
that the law will leave the parties where it finds them. It was 
held in Pike v. King, supra, that the plaintiff could not recover 
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the value of the property aside from the price agreed upon, or, in 
other words, could not recover upon the quantum valebat. 

Affirmed. 



The statute under which the above 
case was decided (2 McClain's Iowa 
Statutes, sect. 4072), prohibits under a 
penalty, the buying or selling of pro- 
perty of any kind, or any labor, on 
Sunday, work of necessity and charity 
only excepted. In Massachusetts, Maine, 
Michigan and Wisconsin, the statutes 
upon this subject are very similar to 
each other. The Michigan statute is as 
follows : " No person shall keep open 
his shop, warehouse or workhouse, or 
shall do any manner of labor, business 
or work, except work of necessity or 
charity, on the first day of the week ; 
and every person so offending, shall be 
punished by a fine not exceeding ten 
dollars for each offence." 

Under that class of statutes in this 
country prohibiting, with certain excep- 
tions, the doing of labor, business or 
work on Sunday, it seems clear that an 
act done or contract entered into in vio- 
lation of the act, should be held void ; 
and this, although the statute does not 
in terms declare that acts done or con- 
tracts made in violation of the act, shall 
be void (as in general they do not), it 
being well settled that all contracts made 
in violation of a statute are void : Robe- 
son v. French, 12 Met. 24; Gregg v. 
Wyman, 4 Cush. 322 ; Hazard v. Day, 
14 Allen 487 ; Lyon v. Armstrong, 6 Vt. 
219; 2 Pars. Cont. 762. This principle 
is well illustrated by the late case of 
Deforth v. Wis. Sr Minn. Railroad Co., 
decided by the Supreme Court of Wis- 
consin and reported in 3 Wis. Legal 
News 278, where it was held, that 
under sect. 4595, Rev. Stat, of Wis. 
1878, making it unlawful "to do any 
manner of labor, business or work, 
except only works of necessity and 
charity," on the first day of the week 
or Sunday, a petition of the resident 



taxpayers of a town, required by the 
statute to be presented by a railway 
company and filed with the clerk of the 
town, signed by a majority of the resi- 
dent taxpayers of a town, whose names 
appeared upon the last assessment roll 
of such town, where it appeared that a 
large number of them signed such peti- 
tion on Sunday ; and without counting 
the names of those who signed on Sun- 
day, such petition would not contain a 
majority of such taxpayers, was not 
sufficient to authorize the company to 
receive the bonds of such town, or the 
town officers to issue the same in ex- 
change for the stock of such company ; 
and that the fact, that the plaintiff in 
the action brought to enjoin the issuing 
of such bonds, was one of the taxpayers 
who signed the petition on Sunday, was 
not a sufficient ground in itself for re- 
fusing the relief demanded, the action 
having been commenced promptly, and 
before any action had been taken by the 
company on the faith of their supposed 
right to have the bonds. 

As to the extent to which the contract 
shall be held invalid in cases like the 
principal case, the authorities are not en- 
tirely agreed. There appears to be no 
difference of opinion among the authori- 
ties in any case where one of the parties 
seeks affirmative relief upon the contract, 
such relief being uniformly denied. 

In the case of Tucker v. Mowry, 12 
Mich. 378, it was held, that the contract 
of sale and delivery made on Sunday, 
was so utterly void that no title passed ; 
and that, therefore, the vendor might on 
a subsequent day tender back the price 
and recover the property. In that case, 
Christianoy, J., referring to the prioi 
case of Adams v. Hamell, 2 Doug. 73, 
said : " This decision we fully approve- 
The statute not only makes it a penal 
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offence, but takes away the legal capa- 
city to make a contract on that day. 
And whether the supposed contract has 
been executed or remains executory, wc 
think the rights of the parties are to be 
determined in the same manner as if no 
such contract had ever been made. The 
contract as such can ueithcr be set up as 
the basis of an action, nor as a ground 
of defence. If it be a contract of sale 
accompanied by delivery, as supposed 
in the present case, no property passes ; 
and the vendor, by tendering back what 
he has received, may reclaim the pro- 
perty, and the vendee, on tendering back 
the property, may recover the money or 
property given in payment or exchange, 
as if no pretence of such contract ex- 
isted." 

Referring to the subject of ratification, 
the same learned judge, in the same case, 
said : " But being utterly void, the con- 
tract is incapable of ratification. Doubt- 
less the subsequent acts and assent of 
the parties may be such as to make a 
new contract, but they cannot ratify that 
which is void." 

The grounds of the decision were thus 
stated : "As a general rule, courts of 
law have left the parties to executed 
illegal contracts in the positions in which 
they have placed themselves, refusing 
aid to either of them, when equally in 
fault. But this is a question purely of 
public policy, and consequently there 
are exceptions to the rule. Courts 
should give or refuse their aid, as the 
one or the other course will be most 
likely to discourage such contracts and 
to promote the public welfare. The 
illegality here in question is of a peculiar 
kind. The contract is not illegal in 
respect to the consideration, or the thing 
done ; these are neither immoral nor 
forbidden by law. The illegality con- 
sists in making the contract on a par- 
ticular day. This suit is not brought to 
enforce the contract, but in disaffirmance 
of it. And wc think it much more in 
accordance with sound public policy, to 



treat the contract as utterly void, and to 
allow the plaintiff, by tendering back 
what he has received (or doing what is 
in his power to place the vendee in statu 
quo), to recover back his property, than 
to refuse him a remedy, and thereby to 
affirm the contract as valid. To refuse 
all remedy in such cases, would be to 
open a wide door to fraud. It would 
operate not only as a trap to the igno- 
rant and unwary, but as a direct encour- 
agement to swindling. * * * One object 
of the statute was to prevent the making 
of contracts on Sunday, and to refuse to 
sustain an action to recover back pro- 
perty sold on Sunday, would be offering 
a premium to the dishonest to make their 
contracts on that day. The rule we 
have adopted, takes away from all par- 
ties this temptation." 

See, also, Dodson v. Harris, 10 Ala. 
566, which appears to have been decided 
on the same theory as Tucker v. Mowry. 
Where the question is not concluded 
by authority, the reasoning in Tucker v. 
Mowry would seem conclusive upon ques- 
tions arising under similar statutes. But 
looking at all the cases, perhaps, the 
mere weight of authority will be found 
to be with the principal case, and to 
favor the general rule above quoted, that 
courts of law will leave the parties to 
executed illegal contracts in the positions 
in which they have placed themselves, 
refusing aid to either of them when 
equally in fault. Sec the leading case 
of Smith v. Bean, 15 N. H. 577 ; Froe- 
wert v. Decker, Sup. Ct. of Wis., 13 
Chicago Legal News 186 (a well consid- 
ered case, where the authorities arc well 
collected and discussed by Cassoday, 
J.); 2 Pars, on Cont. 764; Perkins v. 
Jones, 26 Ind. 502 ; Morse v. Kendall, 2 
Pin. 99. 

In order to obviate the very manifest 
injustice which the application of this 
rule will often occasion, some courts 
have adopted the theory, that Sunday 
contracts are not so utterly illegal and 
void, as to be incapable of ratification. 
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But as to what is necessary to constitute not being considered in the principal 

such a ratification, the cases arc at vari- case, reference is simply made to Froe- 

ance : see Adams v. Gay, 19 Vt. 358 ; wert v. Decker, supra, for the furthei 

Williams v. Paul, 6 Bing. 653 ; Froewert consideration of this subject, where the 

v. Decker, 13 Chicago Legal News 186. cases will be found fully collected and 

The case of Tucker v. Mowry, seems the ably considered, 
most reasonable upon this point, but it Makshaix D. Ewell. 



United States District Court, Eastern District of Michigan. 
THE GARLAND. 

Although by the common law, and apparently also by the civil law, no action 
will lie to recover damages for the death of a human being, in admiralty, a libel by 
a father to recover for the loss of the services of his minor son, killed in a collision, 
will be sustained. 

Where a statute confers upon an administrator the right to recover for a loss of 
life occasioned by the wrongful act, neglect or default of another, if such loss of 
life is occasioned by a collision upon navigable waters, the administrator may pro- 
ceed by a libel in rem against the offending vessel. 

In Admiralty. The original libel claimed damages for the loss 
of the services of two minor sons of the libellant, killed in a col- 
lision between the steamers Garland and Mamie, in the Detroit 
river. The collision was alleged to have been occasioned by the 
fault and negligence of the Garland. 

A supplemental libel was filed, setting up the appointment of 
libellant as the administrator of his sons' estate, and claiming to 
recover in this capacity under an act of the legislature of Michi- 
gan requiring compensation for death by wrongful act, neglect or 
default. Exceptions were filed to both libels, on the ground that 
a court of admiralty had no jurisdiction of the subject-matter. 

Alfred Russell, for libellant. 
Moore $■ Canfield, for claimant. 

Brown, D. J. — Can the original libel be maintained for the 
loss of services ? Ever since the case of Baker v. Bolton, 1 Camp. 
493, it has been a settled doctrine of the common law that the 
death of a human being cannot be complained of as an injury in 
any court of civil jurisdiction. In such case the liability of the 
defendant ceases with the life of the person injured. This rule 
has remained undisturbed by a single well considered opinion, 
except that of Sullivan v. The Union Pacific Railway Go., 3 



